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For the Laird y Hiltou un and Alexande 


Againſt 


Verde Lundie if Huttonſ pitle. 


Lexander Trester having Wodſet his Lands af Elend of Fogo to the de- 
. craft Mr. Jewes Zundix in Liferent, and to the faid 4lexendey. Lundie his 
Son in Feezat u hichtime the Lands were ſe t in Tack to a ſufficient Tennent, for 
the Sum of 450 lib. with reſer vation of the Houle and Yard, and other Ca. 
faalities, but Mr. Jemes knowing the Lands to more worth, and having an 
avaricious deſign to make proſit by the natural. poſſeſſion, be. takes moſt indi- 
rect methods to obtain ibe fame per ſos & nefas 3 og he cauſed Arreſtthe Rent 
upon for the fame Debt he was bound to pay, as a part ofthe price 
of the Wadſet, and thereupon purſuci a Removing againſt Alexander Trotter 
before the Sheridf, who'compeared, and proponed unanſwerable defences, to 


gleid which he barred bum with Horniog on the ſame diligence and thereon. 
Drrrert, . 


be foifled himiſelf in the natural poſſeſſion, ſor which 
and Eilioun was juſtly preterred 80 the lole Proba- 


wasfound 
tion. 
| Becauſe the Lands were full and well Tennent Med at bis entry, and he 

could not givedown the Rental they payed at his entry without a Warrand 
and Roup, in which caſe others might been got to have given more. 
2. Thothe Written Tack was a fufficient proof ot the Rent for Hilfous, 
he led one other Probatios, the molt rational and pregnant that could be, | 
the worth ofthe Lands, vis. By proving the Sowing and Hold- 
Ig, with the lucreaſe and preduct, which amounts to the. full of the Tack; 
ury, and more. 
3. kino did likewiſe offer bim a ſufficient Tennent by formal [ofteument, 
» was content to bind for a greater Duty, aud proteſted that he might ei- 
. of the offer, or quite the poſſeſſion on ſufficient Caution for his 
um _ in the terme ofthe Act of Parliament, proceſting _ it * 4 
| might Compe according! > whereby it is clear that Zuvdies poſſeſſi- 
a was vicious and violent in theenty, with an ill defign, which 2 made 

er Profits ; and it was Juſt to make him comptable for the 
ateſt Rental that could be proven, aſter many years poſſeſſion had by the 
, the Laird of Hitews having Right toan Apgritog led againſt: Alexa 
3 of the Right of Reverſiou, there was a Proceſs intented at his in- 
kor extioguiſhing the Wodſet Right; And accordingly after a long 


i tedious dependance, and Compt and 3 for twenty yeals 2 
A there 
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| lowing to both Parties a joynt Probation of the Rental, without ptejadice to | 
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18 1 
there is aDecreet Extracted wherein the Wodſet was found extin&,and Zzadie 


Debitor in a Ballance. 3 
Notwithſtanding Lundie raiſed a Suſpenſion & Reduction, and prevailed to 


1, " 


have the Decxeet opened upon an informatity &tntefiig into afecond Compe 


twichtandiop ther there lid be En a former Probation of the 
Rental of the Lands which was ſtill extant, the Depolitions of Witaefles and 
other inſtructions in Writ lying in Proceſs ; yet there is an AR Extrifted; als 


Hiltons to make uſe of the Probation f irmerly led at ailvifting;and acco.dingly 
there is a new Probation led by Lundie, but Haltown adduced uo Other. Proba- 
tion, bolding-himftIf with'theſfortnet;fave for admimeulatiꝭ g tkefamea cutrent | 
ack Sett to Alexander Cockburn. 
The only material point at prẽſent to be adviſed by the Lords, is the Pros 
bation of the Rental; and ſeing there appeared to be a difference in the Pro- 
bation ad ſuced for either Party, the Rule is, that is to be admutedgwhich is 
the moſt pregnant, which neceifarly muſt determine in fav ours of Hilti from 
what follows. | | 
The Probation adduced by LZundie, conſiſts in ſeven or eight Witneſſes, 
who ſeem to coucurr, that the Lands are worth 800 merks yearly Stock and 
Teind, But x. The two moſt materials of theſe, they depone only 
hear-ſay, vis. Ketle- fheils elder and younger, who are the only two of Sub- 
ſtance, the teſt being mean, and inconfiderable Peeſons, ſome whereof had 
been the Wodſetters menial Servants. 2, None ot them all, except the 
two preſent Succeſlors (who made tor Hilisun, and confirm hislaft Probati- 
on)was ever 1 — Poſſeſſor of theſe Lands, but only Deponed they know 
the Lands, and dwelt in the Neighbour-hood, which is ud certain proof of 
a kenta], or of the worth of Lands, but at moſt, is a Deponing upon Opini- 
on, and ſuch Teſt imonies are very ſuſpect, being emitted by the Nei 
ing Tenents, who are very ready in their Opinion, to undervalue Roums, 
having perhaps, their own deſignes, when Roums come aCouping, asfrequenr- 
ly they are in that part. 3, Any ſuch Probation dught never to come i 
competition, or any regard had thereto, when there is writ produced, for ins 
ſtructing the Rental, and poſſeſſion conform, 
And therefore Hiltewns Probation is far more pregnant. in ſo far as 1. 
He produces a Tack ſet to Patrick Trotter, from Hbitſunduy, 1669. To 
hes N 1672. Who continued in Polſeſhon till the end ot the Tack, at 
which time, Zundie the Wodſetter, entered to the natural Poſſeſſion, the | 
Tack-duty whereef, as is Liquidat in the Money Rent Reſervations in fav- | 
ours of the Heretor, and ſome other preſtatious by the Tackſman, does at 
leaſt amount to 200 merks more than the Probation adduced by Ce. 
Lexie has indeed cauſe to Interrogat his Witneſſes upon the Tackſmans 
condition, and ſome of them depone, that he was the worle of it. But 1. A 
Tenents not thriving, is no Inſtru ion of the Renralls being too high. 2. It 
was captiom upon Landies part; For filteny could have inſttucted, that the 
Tackſman was in good condition, and gave good Portions to his three [ 
ters, and took a Roum in another place, for which he payed above 500 mwerks 
yeatly, very lirtle after the ſame time; Lundie indeed having ddeftini him - 
ſelt to enter to the natural poſſeſſion, upon a pretence of the irti 


* # * 


Back- tack, did haraſs both the Tenent, and Alexander Trotter the Debiror; 
fots 


and vis e md got into the Poſſeſſion, as-wasclearly.made out in the 
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3. Befide the Tack, and for Confirmation thereof, Hilioun adduces three 
or tour Witnefſes, who agreed npona Rental of the Lands, conform to the 
Tack; and appoſe there were go Tack, theſe are every whit als good as the 
Probation adduced by Luxdicg but with the Tack, makes up a much m re 
There ö one Thowas Brack who Depons, that he made an offer to t. ke the 
Ents at 825 M-rks, befiic the Teind; and Oæpons, he did not offer ihe (ime 
cetafiedly; bit with areal intention, and wiſhes he had given 800 Merks that 
ti hid gotten 4 Tack atthe rate of his offer: This is a much more convincing 
Probation, where a perſon is ſatisfied aQually to pay 4 Rental, thin a pro- 
bation adduced by N. ĩ tib»>oring Tennents, who Depon otly they thick” the 
Lands worth fo miich; an no more, which at beſt is but opidion, and yet is 
all the Probation adduced by Lundie, | E 
4. Ir 55 futderadduced for Hiltovn 2 Probation, that there is ordinkrily of 
facreaſe of rhe Lands 200 T hreaves Pear, 300 Threaves of Oats, and 106 
Threaves of Piefe, and by che Depofitions of Beli, the two preſent Feneats} 
when Lexdic adduced his Probation, and who were adduced by £»ndles that 
they payed the half of the Bear, third and teind of the Oats and Pieſe, which 
together with go lib. That they payed of Graſs-mail, over and above, by a 
moderat calcul, extends to 1100 merks yearly of Stock and Teind, and this 
is a more certain probation being in effect a demonſtration, than the ima- 
pinary opinion of perſoas who never poſſeffed, and is an evidence of the good - 
nefs of the Roum, paying the half of the Increaſe of the Bear, and third and 
teind of the other Grains, with a Graſs Sum. „ | 

From all which, It is evident, that Hiltowns Probation is far more preg- 
nant and receivable, and the other is never to be ſuſtained as a Probation in 
any caſe, and the leaſt eſtimat that can be put upon the Rental is 1100 Merks 
Stock and Teind, the Tack, Probation of the Sowing and Incteaſe, near Jump- 
img in that value. | 


| (4) : as. 

It will very eaſily occur here, that Lundie is mildly dealt with in obliging 
him to Compt only as a Tennent, for what others pay, ſeing in rigere juri 
he ought to be Comptable for the full Profite he might make of the Lands, 
he having entered unwarrantably to the natural Poſſeſſion, and his Right 
ing a Wodſet-· Right extinguiſhable by Intromiſſion ; and it is to be ſuppoſed, 
that although the Rental were high, yet the ſame does not exceed the full Pro- 
fite of the Land, (for which Lundie was ſtrictly ly able, otherwiſe no Ten- 
nent could have ſubſiſted thereupon, and further Landie having entered in up- 
on the Tackſmans Poſſeſſion, at leſt he ought to Compt conform, to his Rent, 


* 
” * 


except that it were inſtructed how the Rent neceſſarly came to fall, which is 


never yet done: On the contrair, during his Poſſeſſion, Hiltoze brought 


the above-mentioned Thomas Brack to him, who made the Offer above rela- 
ted. Not only is Hiltons Caſe favourable, who is a poſterior Creditor, but 
like ways Alexander Trotter the common Debitor, whoſe only ſubſiſtance that 
Right of Reverſion is, and it is commonly repute in the Country, that Las- 
die by his many years Poſſeſſion, was much more then ſatished and payed. 
This is the only proper Point at preſent to be adviſed by the Lords, and 
there is no other thing ordained to be proven by the Act, except the neceſſar 
Deductions and Reparations, in which there is no difficulty, but Laxdie hath 
cauſed inſert in the prepared State, a Probation at what time his Predecefſor 
entered to the Poſſeſſion, which at preſent ought not to be admitted: Be- 
cauſe, 1. There is no Warrand in the Act for adducing ſuch Probation, and 
if it had been neceſſar, Hiltoun would likewiſe been allowed to have led a Pro- 
bation upon that point. But 2. That is already inſtructed in the former De- 
creet, which though laid open upon a certain Informality, which no ways 


did concern this point, yet when Landie wat reponed, all he ſought to be re- 
conſidered or rectified, was two points, viz. one anent the admitting of a Bond 
to make up the Wodſet Sum, as to which there is ah Interloquitor before 
Anſwer, and is not the ſubject of the preſent Debate; the other is the Proba- 
tion of the Rental, whereupon the Act is extracted: and thele being the on- 
ly points upon which Rectification was ſought, after opening of the former 
Decreet, the other points which had been then fully adviſed by the Lords, 
ought to ſtand in full force; and Hiltoun did preſume upon this, and neither 
did ſeek a new Probation as to the Entry, neither did the other Party ſeek 
any Rectification thereof, nor is there any Interloquitor in this Act allowing 
the ſame to be proven. | 1 ” 
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